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DETAILED ACTION 

1 . This action is in response to the applicant's pre-appeal conference request 
received on 11/25/2008. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claims 1, 2, 4, 5, 9, and 18 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Schaffler-Wachter (U.S. Publication 2001/0012937) in view of 
Gardner (U.S. Patent 2,877,918) and in view of Katz (U.S. Patent 5,989,254). 

Schaffler-Wachter discloses a device comprising a connection element (6), a 
sealing cap (7), and a set screw (19). The connection element includes a central axis, 
an external surface, an upper end, a lower end, a first cavity extending coaxially along 
the central axis from the upper end to the lower end, wherein the first cavity further 
includes a shoulder having a level bearing surface of a circular shape at the lower end, 
and a first channel passing through the connection element transversely to the central 
axis for receiving the longitudinal carrier. The sealing cap includes a front end, a rear 
end, a second cavity opening at the front end to receive the connection element, and a 
second channel extending transversely to the central axis and opening towards the front 
end of the sealing cap and including an internal surface. The sealing cap further 
includes two slots (13) extending from the front end of the sealing cap and arranged 



Application/Control Number: 10/509,075 Page 3 

Art Unit: 3775 

orthogonal to the second channel. The set screw is threadingly engaged with the rear 
end of the sealing cap to secure the position of the longitudinal carrier inserted in the 
first channel. The external surface of the connection element and the internal surface of 
the sealing cap include complementary non-threaded arresting means (10 and 1 1) for 
securing the sealing cap to the connection element, wherein the arresting means 
includes orthogonal saw-tooth shaped bulges (10) extending continuously and non- 
threadingly around the central axis of the connection element on the internal surface of 
the sealing cap. Schaffler-Wachter fails to disclose the device further comprising an 
arresting means that includes a plurality of complementary bulges and depressions 
concentrically located on the external surface of the connection element and the inner 
surface of the sealing cap and the device further comprising a securing element. Katz 
teaches a device comprising a securing means that includes a pin and hole 
configuration in order to restrain the connection element to the pedicle screw (column 2 
lines 61-67). It would have been obvious to one having ordinary skill in the art at the 
time the invention was made to provide the device of Schaffler-Wachter further 
comprising a securing element in view of Katz in order to restrain the connection 
element to the pedicle screw. As discussed above Schaffler-Wachter discloses a device 
comprising complementary arresting means in order to secure the sealing cap to the 
connection element. Gardner teaches a device comprising a sealing cap, a connection 
element, and complementary arresting means including a plurality of axially displaced 
orthogonal saw-tooth shaped bulges and recesses located on the external surface of 
the connection element and the internal surface of the sealing cap in order to secure the 
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sealing cap to the connection element. Because both Schaffler-Wachter and Gardner 
teach devices comprising complementary arresting means between a sealing cap and a 
connection element, it would have been obvious to one having ordinary skill in the art at 
the time the invention was made to substitute one complementary arresting means for 
the other in order to achieve the predictable results of securing the sealing cap to a 
connection element. 

Regarding the complementary arresting means being concentrically located 
along the surfaces of the connection element and the sealing cap, it would have been 
an obvious matter of design choice to one skilled in the art at the time the invention was 
made to construct the connection element and the sealing cap having a circular shape, 
since applicant has not disclosed that such solve any stated problem or is anything 
more than one of numerous shapes or configurations a person ordinary skill in the art 
would find obvious for the purpose of providing a sealing cap or a connection element. 
In re Dailey and Eilers, 149 USPQ 47 (1966). 

4. Claims 1, 2, 4, 5, 10, and 18 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Schaffler-Wachter (U.S. Publication 2001/0012937) in view of 
Gardner (U.S. Patent 2,877,91 8) and in view of Nichols (U.S. Patent 6,090,1 1 1 ). 

Schaffler-Wachter discloses a device comprising a connection element (6), a 
sealing cap (7), and a set screw (19). The connection element includes a central axis, 
an external surface, an upper end, a lower end, a first cavity extending coaxially along 
the central axis from the upper end to the lower end, wherein the first cavity further 
includes a shoulder having a level bearing surface of a circular shape at the lower end, 
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and a first channel passing through the connection element transversely to the central 
axis for receiving the longitudinal carrier. The sealing cap includes a front end, a rear 
end, a second cavity opening at the front end to receive the connection element, and a 
second channel extending transversely to the central axis and opening towards the front 
end of the sealing cap and including an internal surface. The sealing cap further 
includes two slots (13) extending from the front end of the sealing cap and arranged 
orthogonal to the second channel. The set screw is threadingly engaged with the rear 
end of the sealing cap to secure the position of the longitudinal carrier inserted in the 
first channel. The external surface of the connection element and the internal surface of 
the sealing cap include complementary non-threaded arresting means (10 and 1 1) for 
securing the sealing cap to the connection element, wherein the arresting means 
includes orthogonal saw-tooth shaped bulges (10) extending continuously and non- 
threadingly around the central axis of the connection element on the internal surface of 
the sealing cap. Schaffler-Wachter fails to disclose the device further comprising an 
arresting means that includes a plurality of complementary bulges and depressions 
concentrically located on the external surface of the connection element and the inner 
surface of the sealing cap and the device further comprising a securing element. 
Nichols teaches a device comprising a securing means that includes a snap-ring and 
groove configuration in order to retain the pedicle screw (column 4 lines 5-15). It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to provide the device of Schaffler-Wachter further comprising a securing element 
in view of Nichols in order to retain the pedicle screw. As discussed above Schaffler- 
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Wachter discloses a device comprising complementary arresting means in order to 
secure the sealing cap to the connection element. Gardner teaches a device comprising 
a sealing cap, a connection element, and complementary arresting means including a 
plurality of axially displaced orthogonal saw-tooth shaped bulges and recesses located 
on the external surface of the connection element and the internal surface of the sealing 
cap in order to secure the sealing cap to the connection element. Because both 
Schaffler-Wachter and Gardner teach devices comprising complementary arresting 
means between a sealing cap and a connection element, it would have been obvious to 
one having ordinary skill in the art at the time the invention was made to substitute one 
complementary arresting means for the other in order to achieve the predictable results 
of securing the sealing cap to a connection element. 

Regarding the complementary arresting means being concentrically located 
along the surfaces of the connection element and the sealing cap, it would have been 
an obvious matter of design choice to one skilled in the art at the time the invention was 
made to construct the connection element and the sealing cap of Schaffler-Wachter 
having a circular shape, since applicant has not disclosed that such solve any stated 
problem or is anything more than one of numerous shapes or configurations a person 
ordinary skill in the art would find obvious for the purpose of providing a sealing cap or a 
connection element. In re Dailey and Eilers, 149 USPQ 47 (1966). 
5. Claims 15 and 19-21 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Schaffler-Wachter (U.S. Publication 2001/0012937) in view of Gardner (U.S. 
Patent 2,877,918). 
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Schaffler-Wachter discloses a device comprising a connection element (6), a 
sealing cap (7), and a set screw (19). The connection element includes a central axis, 
an external surface, an upper end, a lower end, a first cavity extending coaxially along 
the central axis from the upper end to the lower end, wherein the first cavity further 
includes a shoulder having a level bearing surface of a circular shape at the lower end, 
and a first channel passing through the connection element transversely to the central 
axis for receiving the longitudinal carrier. The sealing cap includes a front end, a rear 
end, a second cavity opening at the front end to receive the connection element, and a 
second channel extending transversely to the central axis and opening towards the front 
end of the sealing cap and including an internal surface. The sealing cap further 
includes two slots (13) extending from the front end of the sealing cap and arranged 
orthogonal to the second channel. The set screw is threadingly engaged with the rear 
end of the sealing cap to secure the position of the longitudinal carrier inserted in the 
first channel. The external surface of the connection element and the internal surface of 
the sealing cap include complementary non-threaded arresting means (10 and 1 1) for 
securing the sealing cap to the connection element, wherein the arresting means 
includes orthogonal saw-tooth shaped bulges (10) extending continuously and non- 
threadingly around the central axis of the connection element on the internal surface of 
the sealing cap. Schaffler-Wachter fails to disclose the device further comprising an 
arresting means that includes a plurality of complementary bulges and depressions 
concentrically located on the external surface of the connection. As discussed above 
Schaffler-Wachter discloses a device comprising complementary arresting means in 
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order to secure the sealing cap to the connection element. Gardner teaches a device 
comprising a sealing cap, a connection element, and complementary arresting means 
including a plurality of axially displaced orthogonal saw-tooth shaped bulges and 
recesses located on the external surface of the connection element and the internal 
surface of the sealing cap in order to secure the sealing cap to the connection element. 
Because both Schaffler-Wachter and Gardner teach devices comprising complementary 
arresting means between a sealing cap and a connection element, it would have been 
obvious to one having ordinary skill in the art at the time the invention was made to 
substitute one complementary arresting means for the other in order to achieve the 
predictable results of securing the sealing cap to a connection element. The device of 
Schaffler-Wachter as modified by Gardner disclose a device wherein the 
complementary arresting means are capable of allowing the sealing cap to being 
positioned at a first position, wherein a first set of bulges are engage with a first set of 
recesses, and moveable to a second position, wherein the first set of bulges and a 
second set of bulges are engaged with the first set of recesses and a second set of 
recesses, wherein the sealing cap is axially displaced along the connection element. 

Regarding the complementary arresting means being concentrically located 
along the surfaces of the connection element and the sealing cap, it would have been 
an obvious matter of design choice to one skilled in the art at the time the invention was 
made to construct the connection element and the sealing cap of Schaffler-Wachter 
having a circular shape, since applicant has not disclosed that such solve any stated 
problem or is anything more than one of numerous shapes or configurations a person 
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ordinary skill in the art would find obvious for the purpose of providing a sealing cap or a 
connection element. In re Dailey and Eilers, 149 USPQ 47 (1966). 

6. Claims 16 and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Schaffler-Wachter (U.S. Publication 2001/0012937) in view of Gardner (U.S. 
Patent 2,877,918) further in view of Katz (U.S. Patent 5,989,254). 

The device of Schaffler-Wachter as modified by Gardner discloses the invention 
as claimed except for the device further comprising a securing element. Katz teaches a 
device comprising a securing means that includes a pin and hole configuration in order 
to restrain the connection element to the pedicle screw (column 2 lines 61-67). It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to provide the device of Schaffler-Wachter as modified by Gardner further 
comprising a securing element in view of Katz in order to restrain the connection 
element to the pedicle screw. 

Response to Arguments 

7. Applicant's arguments, see the Pre-Brief Conference Request, filed 10/29/2008, 
with respect to the rejection(s) of claim(s) 1,2,4, 5, 9, and 1 8 under 35 U.S.C. 1 03(a) 
have been fully considered and are persuasive. Therefore, the rejection has been 
withdrawn. However, upon further consideration, a new ground(s) of rejection is made in 
view of the newly found Gardner reference as discussed above. The examiner has 
provided new grounds of rejection making this office action non-final. 
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Conclusion 

8. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892 for cited references the examiner felt were relevant 
to the application. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nicholas Woodall whose telephone number is (571)272- 
5204. The examiner can normally be reached on Monday to Friday 8:00 to 5:30 EST.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Eduardo Robert can be reached on 571-272-4719. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http:// pair-directusptQ.g ov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Nicholas Woodall/ 
Examiner, Art Unit 3775 
/Eduardo C. Robert/ 
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